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UNITED STATES DISTRICT COURT F I L E D

NORTHERN DISTRICT OF INDIANA B /LS TFER
HAMMOND DIVISION NOV 06 1989

RICHARD E. TIMMONS, CLERK
U.S. DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
UNITED STATES OF AMERICA,
Plaintiff
v, Civil No. H 86-9
CONSERVATION CHEMICAL
COMPANY OF ILLINOIS, et al.,
Defendants

ORDER

This matter is before the court on an assortment of pretrial
motions filed by plaintiff United States and defendants
Conservation Chemical Company of Illinois ("CCCI") and Norman B.

Hjersted ("Hjersted").

1. United States' Motion to Strike Jury Trial Demand.

By this motion filed December 29, 1986 plaintiff United
States asks the court to strike defendants' jury trial demand on ~
the ground that the causes of action are in equity and so are not
triable by a jury. After the motion was filed and briefed,
however, the Supreme Court of the United States issued its
opinion in Tull v. Unjted States, 481 U.S. 412 (1987), holding
that the Seventh Amendment entitles parties to a jury trial on
the issue of liability, but not on the assessment of penalti;s or

imposition of injunctive relief in cases brought under the Clean, /;_ Q‘

- &
Water Act, 62 Stat. Ch. 758, as amended, 33 U.S.C. §1251 7_9{{5
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Although the case at hand involves a different statute -- the
Resource Conservation and Recovery Act, as amended, 42 U.S.C.
§6901 et seg. ("RCRA") =-- the principles involved are the same.
Recognizing this, the United State§ has withdrawn its motion to
strike the jury demand with respect to the liability phase of the
trial, and asserts it only as to the penalty phase. Pursuant to
the reasoning set out in Tull v. Unjted States, the court hereby
GRANTS plaintiff Un?ted States' amended Motion to Strike Jury
Trial Demand. Defendants' jury trial demand is hereby STRICKEN

with respect to the penalty phase of the trial only.

2. Defendants' Response to Motion of the United States for
arif] Ton of

On September 18, 1987, the court issued an order denying the
Indiana Department of Environmental Management's Hotiqn to
Intervene. Shortly thereafter, blaintiff United States filed a
motion to clarify that order, asking the.court to delete certain
language which inaccurately stated the law. The court granted
the motion to clarify on October 20, 1987, and ordered that the
following language be deleted from the September 18, 1987 order:

This power [of the EPA] includes the authority to

approve or disapprove defendants' closure plans. See 40

C.F.R. Part 265, Subpart G (1986).

Now defendants assert that by plaintiff's recognition of the
fact that the EPA does not have the authority to approve or .
disapprove defendant's closure plans, plaintiff has conceded the

correctness of ihe position raised and argued by defendants in



their second motion to dismiss -- a position defendants say
piaintift "vigorously contested" in its response to that motion.
Defendants maintain that as a result of this purported change of
position by plaintiff, defendants are entitled pursuant to 28
U.S.C. §2412 to costs and attorneys fees incurred in arguing the
EPA's lack of power to review and approve closure plans.

The court finds this claim to be without merit. A perusal
of plaintiff's response to defendants' motion to dismiss and the
accompanying memorandum reveals ho language whatsoever which
could be construed as'asserting a claim that the EPA has
authority to approve or disapprove defendants' closure plans.
Indeed, plaf;tiff's memorandum includes suéh statements as:
"Until the State, which is the governmental entity with authority
to review closure and post closure plans. . ." (p.2); "As a
result of Phase II authorization, the state has the authority to
review RCRA closure plans." (p.9):; and "The state is reviewing
the closure plan here; the United States has not sought to
preclude the State's right of review. Thus the State's role in
evaluating defehdants' closure plan has been preserved." (ﬁ. 9).
The court finds no change of position on the part of plaintift
United States. Accordingly, the court DENIES defendant's request
for costs and attorneys fees.

Defendant also asserts that because only the state of
Indiana has the right to review, approve, or disapprove the -°
Cclosure plans, the fact that the state's administrative review of

the closure plan is not conmplete prevents the entire matter from



being ripe for review by this court. Defendants therefore ask
the court to deny the requested relief regarding compliance with
the closure plan.

Plaintiff asks for civil penalties under 42 U.S.C. §6928(a)
and (g) and for defendants' alleged failure to file a timely
closure plan. The fact that.defendants later filed a closure
plan which is still tied up in administrative review proceedings
does not absolve defendapts from any liability they may have
incurred by their alleged delay in filing the plan in the first
place. .

Section 6928(a) and (g) clearly allows the imposition of
fines for sdzh a "past or current violation." The court sees no
ripeness problem whatsoever on this claim for relief arising from
the closure plan.

The heart of defendants' motion, however, goes to the
injunctive relief requested by plaintiff. 1In Rhetorical
Paragraph F, page 16 of the complaint, plaintiff asks the court
to order defendants "to implement as approved or modified,
closure and posi-closurc plans for the Gary facility according to
a schedule approved by U.S. EPA and the State of Indiana."
Defendants assert that because administrative review of the
closure plan is incomplete, and "because there are no indications
that CCCI will not comply with the closure plan after the review
process, an order compelling Defendants to comply is particularly
inappropriate.” To obtain injunctive relief, however, one does

not have to await the consummation of threatened injury. Peick



v. Pension Benefjt Guaranty Corp.,, 724 F.2d 1247, 1261 (7th Cir.

1983) (citing Pacific Gas § Elec. Co. v. state Energy Resources
Conservation & Development Comm'n, 461 U.S. 190, 201 (1983)).

Id. As plaintiff points out, in a RCRA action a showing of a

risk or likelihood that defendants will violate the Act or its

regulations warrants injunctive relief. Environmental Defense
Fund, Inc. v. Lamphier, 714 F.2d 331, 338 n.5 (4th Cir. 1983).

In this case, ?njungtive relief under §6928(a) would be
appropriate if plaintiff can dembnstrate a history of past
violations by detendaqts sufficient to establish a future
likelihood of recalcitrance in complying with the requirements of
RCRA and the associated state and federal regulations. The fact
that the details of the closure plan may not yet be final would
not prohibit the court from requiring defendant to comply with
the plan when it réaches its final form through the
administrative process.

The decision as to whether such injunctive relief will be
appropriate in this particular case, of course, is premature and
must await trial.

For the reasons stated above, therefore, the court DENIES

defendant's request for denial of closure relief and award of

attorneys fees.



3. -] ! i av
ndum e Hist
Defendants do noﬁ object to the United States' request to
submit a short memorandum on the history of the Indiana
regulations implicated in this case, except as to certain
portions in the memorandum which defendants claim are inaccurate.
The court, therefore GRANTS the United States' motion to file the

memorandum, duly noiing defendants' objections.

4. ited ates'! Motion to Substjtute Regulations.

By this motion, submitted on December 10, 1987, the United
States seeks to substitute a complete set of the applicable
Indiana regulations for an incomplete set previously submitted.

Defendants dc not cbject. The motion to substitute is hereby

GRANTED.
5. ited ates' t s imi i eptemb
1987:
6. i ' i b ut
filed October S5, 1987:; and
7. ed s' Mo .

The above-listed motions are all rendered moot by the
court's grant of summary judgment on the issue of liability, and

are therefore STRICKEN.



UNITID STATES DISTRICT CCURT
WESTERN DISTRIC' °F NEW 'CRK

UNITED STATES CF AMERICA,

Flajneris,
7 TIV-a3-387T
3CRTEN, INC., SECIEICN
anc CRDER
cefencan<.
-NTRODUCTZION

Flaintiif Tnited States of Amer:ica (the Government) =2
ekis mot:cn =0 enfscce a Judement under Fed. R. Civ. ?P. 69 and T2,
seexing a <==tal of £1,458,000 in penalties from defendant Borden,

cnc. (3¢orzZen). 3eccs

n cppeses the Government's nmotion, and
sszes-mcves [nde:s 2, 3, Ziv. ?. 30(®2)(8) Iz an order relievins
= 25 ne zTe 1ity srovasicns ¢f the Judgment .a ciae ilnhterest I
suscice, cecause .z claims it Ras substantially compiied with ne
Suisment. An evicdentiary hearing on the motions was held cn
Tebruary .2 and 11, 1987. 7or the reasons set forth below,

3orsen’'s cross-motion is denied, the Government's motion is grante:s

in part, and a total of $545,000 in penalties is assessed against

ZACTS
The evidence ~e:o:e me estadblishes the following flcts:
letveen 1980 and early 1986, 3orden operated a canning
plant in Lyons, New York which manufactured cans for food products.

At the Lyons plant, the cans were coated with a lacquer containing



organ.c scivents, tnen Takec Iy, As the lacsuer taxed, =e
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tne zimsscnere.  See Fescgonse ¢f Cefencant Zorden S Flainviff's
’

feguest I:z:r Admissichns, No. LI, The solvents usecd i Borden's

scas.nTs ~ere ccnsifered T ce "wclazile crzanic zsmpounds”

In %70, lsngress enacted 2 comprenensive set of
amerzments S the Clean Air Act, 42 U.S.C. § 7401 et seg. among
=he imencrments, Ccngress estaclisned a Naticnali Ambient Air Quaiis:e

anzars NAAQS) fsr photccnemical cxidants such as czone, the

W
(a4

roncizai ccmpenent of smog. (The NAAQS for photochemical oxidants
<as ::-secu.ently cranced == an NAAGS for czone (see 40 CFR

LR lcnzcess zls <=e Stazes == establish "Staze
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Imglzmencz:izn Flans' .S3IFs) Zzor ihe attainment c<f the varicus

. In .ts SIF, each State cculd prepose ‘within certain
-imitz 11z cwn zetneds 13T CeqQuiating <he emissicn of polluczancs
$c 25 == z:sair the varicus YAAQSs. The SIPs focussed upon the
12 =2f VOCs and other hvdrocarbons as a means of achievirneg

snhe SAAQE for ozone, because these compounds are considered to te

s part =2 its SIP, New York State promulgated regulaticas
of s:ziice ccating rrocesses under § NYCRR Part 118, effective
Aucus: -3I. 1979. Fart 228 vas accepted by the United States
Zavizsnmenzal Protecticn Agency (EPA) as part of the New York SIP.
See 40 CTR § 52.1679. Part 228 required any owner or operator of a

- =Page 2-



sSuriace ccatinig Trecess favin

anncal soctenz:ial amissicns of VOCs
equaiing .30 tcns per year °r more 0 sucmit a proposed compliance

=he New 72IX State Cerartment c¢f Iavissnmental

(3]

screscle =
Conmsecsvaticn CEC) ovw January L, 380, ané =z pe .o cempliiance wish

Fars 229 Ty Julv I, 1380, Fars 1I% also set fcrin sermissitl

@MIESLCR .IT1T2TICSAS, aNC 3al.cwed tlant cwners Cr crerarcrs ~eet
sfnem Sy US.nF .esS CIsanls sc.ivent ser calosh cf cssating, or oy

uisment SUuCh as an agfterdurner, Sr -y a cempinaszisn
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sf zotn. In adéiticn, i1t al.cwed rlant cwners or sterators o

acrlity~wicde emission reducstion plan (known as a
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*vucssie®!, I the source cwner ~zculd demonstrate that sufficient

ceducsicns ia VOC esissicns could te obtained by centrelling

sarzwculiar amissacr sources witihin the facility =c the extent
~ecsesaT Ts Iompengate Tr tnsse STiher amo33ioSn ISurSes wWitTihin T
facil.cy vnich were N0t LN compllance with the prescribed emass:ich
simszaz:izcnm.

3crden eviiZently Zailec =2 meet the requicements ¢

farz 223 z2n zime. Cn Septemcer -9, 1981, DEC Eavironmental
IZn;:nee: caniel R, cavié wWrcte 0 3orcen'’s plant superintendent
chat Zorcen had determined i: was not in compliance with Parc 228,
3nd Zorden had still failed =o submit a compiiance schedule. Gove.

-
4

Zx. 4. IPA issued :its cwn sotice of viclaticn cn November (7,
1381, under Clean Air Act § .13, 42 U.5.C. § 7412, See Stipulatisn
$iled Apr:l 18, 1984, 49 §-7.

n an effort to resolve these matters, 3orden entered into
a Consent Order with DEC on August 30, 1982. See Plaintif?

-Page 3-
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irs: fet c Feguests for Admissich, Ex. A. Under

“nices Staces’

the Ccnsent Crcer, orcen Was to use coatings with a lower VOC

gecntent. ACSIICInG tc Zorsen's EInvarcamental Ingineer, Louis
canie, 1T tItvec .mpcssil.e T precure satisfacicry lacguers with

‘€=20; see alsc Flainziif “nized States'

st Zet :I Reguests IIIr Admiss:ion, Ixs. 2 and C. Acceording =2 a
2n for the Consent Crier. a masdor
.ulaticn ef lts total VOC amissicns was alisc
Siscsverec, 3JO0VTt. IX. -. In either event, it became clear =hat

copliy with Fart 228 by lowering the VOC content
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of i=s ccazings. 2y letter of March 2, 1983, 3orcden was requested
eusmit : revised compiiance scredule no later than April 11,

$53, <n.con fate was postgcned to May 16, 1981 after a March 16

S.oing wne Maren L% meetins, Sorcden indicated that .t
e :zTealinc =2 the IEIC Ccmmissioner and/or the EPA for
ceilzl izsm <he reguisements cf Fart 228, Secause the ozone NAAQS
=ac =sen ::2ained is the GSenesee-Tinger lLakes Air Quality Control
fesizn.  Icve. Ix. 32, SEC Ingineer David stressed at that meeting
=23t 3orzen’'s petition must not delay the submission and execution
9¢ 3 :s=piiance pian. 3. The DEC Commissioner cesponded on
Mav .3, .331 {(Govt. Ix. -3), and EPA responded on August l, 1983

‘Gove. Ix. 31), that 3orden’'s argument was unacceptable, and that

3orden soui2 have to compiy with Part 228.

~ the meantize, on March 31, 1983, EPA had ccumonced.thi:

acz:sn aca:nst Borden, seeking penalties under Clean Air Act § 113,



¢ T.S.C. % Y402, Ifcom Zcrien inothe ameount o UP S §2%,200 =er
Zay, ané injunciive Tellef, s a reans of set:ling its cisputes

“iTn IFA anc sTcrcsed -2
samer2l tne emigSiCRS Ish cne 2f Lts three czating lines
susfiarently o cifset Lncsnzrcliled emassicns ITohm lts cIner =we
mcaz.~g ..nes. <The neggotilaTiins Seiminated Lo 3 stisulacien
—erween Zcorsen a2nc tne ITA I._ec w1t tnis Ceourt In o Aprili o.:, .:iis,
“nLon sTisulaticn wa&s ~ater ampocdied Ln a Judgment entered June o,
384 Ty =ns Cours
TSE TCONSENT CJUDGMENT

The Cudgment set fortih a detailed compliance schedule Is:
Sor=en. nder ® IV ¢f zhe Jiigment, 3orden was reguired teo achieve
=+ Zacemcer ., ;554 ‘ané thereafter maaintain) cemgliance with the
s=:3S22n L.miwazoicsns of Tarze 229 3t .ts L_yens plant., Faragrash
sceziii2d zaveral iifferent compiiance cates i sucparagrapns &

R 3y Mages 1, -2%4, submit, pursuant tc 6 NYCRR

rars <01, an app:cvaSle applicaticn for a Fermit =9

Csastrucse squipment ts EPA and IEC:

2, By Apr:il i, 1284, receive approval for the Permit =t
construce:

. 3y Apral 1%, .84, 3ubmit tc EZPA a preogress JepeIte

2. 3y cune i%, 1284, 3ubmit to EPA an updated progress
repors:

z. By Suly !, 1984, ceceive the completely-fabricated

control equipment at the

-page S~

facility and Legin assembly



5 Sy ~USuUST L, 324, zuzmit to IFE & froocsed sess
SITSTTSI. WnLIn WCULZ Te used o Zemcnstrace shat tne

{3
(&)
[N ]
"w
.

Jaci.lty was .o SImrllance with Far

R 2y Zzcwczer L, .24, :czmplete assemzlv zang
.n8T2@..3T13n CI tne sIntrsl ecultment 3t the facility
2nc JImmence starTuis:

=. Zv YNevemcer [, .84, cscnduct stack tests Cr cther
sericrmance tests in the manner appreved ty EFA:

c. 2y Tecem>er ., .84, achieve ccmpliance with Fars oiB

'3 T2 ZITA resulis of <he stack c-ests or

cericrmance tests Zescnstrating that the faciliey was
.o fcmoilzance: ind

J.. 3y Janmuary 13, _38%, submas, fursuvant =S 6§ NYCSRR
Fags 221, i apgiilcaticn for a Certiiicate =0 Cteracze

<2 CEC ‘unless mater:2is previcusly submitted
surscant <c € V'A) sati:sfy State reguirements) and
semply thereafter with the requirements cf such
Certifizate when issued.
Taracrasn VIZ of <he Cudcment -equired Eorden to mairntain the
s=nessl -suizment LN Srsper working order.
“ncer € XI cf the Cudement, if Berden failed to take any
step 3et fzrin ia € V by the cdate specified therein, or violated
any ceguirement of ¢ IV or ¢ VII, Sorden was required to make

saymenzs == the Government in the amount set forth below “for each

-page 6-



ARC .nConerTsilacie temgeraty

ner-sven system,

e

[
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"
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Te 22nClTiSnS TATCUCRTUT <me

Tsprure arc byrrnout =<

seints, &nc serz2ure cf the recircsulatisn zonsrzsl larces

. " g . - -
- - - -~y - - - - - - e [ Y -~ s U 9 e e - L 4 - g
S8 2 e Tell=tlw, -a O /SN TSSOTTC. ZAMTEer =nafe sol.2r
- - - - -
- o~ Tehtdd > - hd - s oo . - '
se3ar.:nS riTewavs. <CVT. IX. . sCcTCen, r,eS, 202 S5l '®e
_—my mite mip -—- ewer - - - -
- ~nme - -- d . - cmm®a
FaclonT3CTel et TLlTX.Y TS IV anc sOlve Tie TITZ.:=rs, [ 2t

cucésTenz. To. I3z-3%:.

= Y - - e o - -
zzed =z cvernea:t.nc were £ cIntinue InTauch

on Septemper 13,

Zoréen -cemained cgtimistic Lot
ganTinue TO Meet e cates . e

however, Mr,

IFF Zavaronmental Incineer Mike Fucel, advising him cf the predlers

Janix also asked Fucc: 3idcuT tne

32, in IFA memorancum .nflsavae Tt

Sacsev Izzility iz review :nz:il Zeptemper .4, .?84 tecause c:i

anz:c:cated due te inaccuracies i the protocel document.”

his szctocel was more tan lal

6, 3lzhougn EFA subsequently =cicé 2FC:

(3.

laily

Sove,

IX. -<. <alter Saith, the Fresicdent cf Sorden's stacx zest

ssnsultant Zatsopy s

d4:id =0t =ear frcm EPA unt:il

1, .984. 7=,

[ Y]

sn Jeplemcer
ies review cn September 25,

canik wrote te EPA

avirensenzaiists (Entzopy), testified zhat te

e was contacted by che Edison fac:ili:y
236-40. The Edison branch ccmpieted
.984. Govt. Ex. 10,

on October 2, 1984 and again described
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Sorzen =z groslems -l IN® TInTrs. egulrment.  Fe stated shae,
alihcugn tne date Icr .nstalilatich and startup of cocntrel eguirmers

“a§ -siscer I, L2234, 'liin view cf tne apcve nctes corne Zamper

Tesa.c Iznesule, 2LTIen wWl.. nTt fave =ruly 'somtleced! eme
imesz.lzzion v Cswsser o, L84 .7 Geve. Ix. 8, A vipw =%
<=3 scerzt.cnali TTToiems, e reguested that IFA arrange with =se

Scuse =s szant an extensicn Sl the compllance scnezule Zates =z
tcemg I tmrouen O 2 &2t least tnree months.  Altncugh Janix alsc
reminZez IFA tnat Scrients troccesed test preteccel had net vetr tse:n
aggroves, Fu.cci testiiled that e letter led him =c assign a _ower

$ri2riTe s the preoesed test sretccel, because it incdicated chat

SorZsn woulZ Te vunarle =wc cemply with the deadlires wrether or neos

tne :T3cs 28T TSrotcccl was approved, Tr., L00. Fucel zad
Jeserrir:z 173T 32 T.LENT TLElT Was necessary tc eva.uate the

s.icerment I <ne stat.ng l.ne ancé a
1me.cic3siz2n ¢S Tme stacy test, 30 fe visited the vlant on

. 284, Tz, 34e33, it zhe time cf nis visit, the

ssnsos. ctasel indizated znhat zhe zfcerburner was functicning.

L <eek after =he visit, APCo forwarded cesign drawings ci

s Fuesi. Sove., Ex. l1l. Fucel spoxe o

(1

the :sntsTi equiglent
ac2e times cn Cctocer 30, 2284, In <he first cinversat:ich,
zoed canik cf the :rotocel discussions and resoiution, and
carax .niscmed hin of temperature control problems that had
deveicrec at the zlant afser the Cctober 17, 1984 visit. Gove.
Tx. .2. Fuceci called Janik back to get a better idea when the

-Page 9~
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T2TY tesT TTC.- - C

serscaneli, :tnen called FUCSI D ropose that the medificavions =e

s2guizment te compleced TV Cecemzer (I, L2854 ané the erzov teev:ics
e ~zmzliesed on January ., LF8% carcino any affivianal sraclsms

Focco ztztes ne nelther :cclertesd nor Zenief tnis Trooosed zorasuls
T.T S2 suszecuent.y reccrmrmenzied o IFR cnat tne Trotoses sxtensi:co
ce Zen.ec :ng stoculazted Zarages ce czlleczed. Sewe. Sx. L. T

~exz Zay, cczccer Il, 1284, :ne stack test trotocsl was approved (-

wrrzine =v ZFA (Geve. IX. Zi.., although uncer =ne Juccmen:, e

Al

sracx =es: ~as tc Se gericrmed :y MNovember 1, -%234., CJn lovemper o,
384, I3t wrecte Zcrden anc cefused 2orcen's reguest that IFA

izcancse -1:n the Jourt tc crant an extensicnh ¢f the stitulaczes

x. ° This cecuest was nct icécéressed By EPA until February L&,

<nen .t cefused tO -cin 3orsen in seeking & Zcrmal extens:ich

s¢ =me -:.mezable: IPA stated, -cwever, that *{cjurcent steps take:

(1N

=v Zcrsen =5 overccxme past Sifficuities and achieve proempl

s=gliianca with the terms of zhe Cecree will tlay an ihpor:tant pars:

.2 TPA's consideration of wnat additional action, if any, s

criste =0 address Zorden's failure to comply with the terzs c:

[
‘0
4]

14

0

<ke cdecree.' Def. Ex. ll.

canik testified =hat, after the control equipment was

s
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fixec >y 2arly .cverzer, .t ran fiirly smeethly TnIduen Canuary
2388, Tz, Il4-17. Vet wWalter Smizh of Entropy testified that,

32, 1328 apgroval cf the stack ces-

4]

.
- - s -~
srezsesl,

W
[ ]
P

=2 =2me Irz- 3crcern zalled nin tnrsusn Cecemper '

B4 =2 scne

.

gt2sr wes=. In Januvary oI, .38%, Fucz: called Janik =z see wher,ers

Scrcen ~as scnecu_ed the testing. Jantk called tack con Canuary -l
S.c2te that ne woulld have =ne _yons rlant scrhedule sthe
Jeve. Ix. 2. In Januaczy 1%, ..985, Jan:x called Smizh
exruary 6§, .985. He wrote Pucci =2
m1e on Janvary <i, .38%5. Gowvet. T... .6.

T?A alsc nized a ccnsultant, to cbserve the staci test on
sna.i. late .n January .98%, the EPA ccnsultant reccmmended

282t oo o2nzisely Ziffsrent te2st metnod e used for the stack test,

ins rzosr—3:ncded Stfer cranges is Jeil, SOV, IX. .7: see zlsc
Scve. Zx. 131 Fefsrence Mexnsé C3IA criginally =¢ e used), ané Ze:.
IX. .l 3znz L3, € 5.3 -Mezhed I3 aczually used). Sorden's stack

ceg: :sznso.zant twest:iied tnat these changes stsquiTed that the tes:

=e cusnec t2cx = Tebruary LI, 198%, Tr. 242, 246, although Pucc:

132 2 cculld not secall the reason for tihis six-day delay.

:a Febrvary .2, .28% the cest was cverfcraed. EPA's
SSnSUL2InT Trepared an coservaticss cteport indicating some
sbseczicns O the tasting precedure as carried out, but his cover
ietz2r :cnciuded that <he =est was conducted °in a very efficient
srcfessicnal manner.” Def. Ex. 8. Entropy prepared its report en

Marcs 11, .985, and Borcen fcrwarded the report to EPA on March 26.
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FucSi: prepared a remorandum indicating several =rcblenms

S1Tm Tne £T2C< test rercrt. Thiel iMENg Sis ConTerns was -~~e S2oe
a2 whe D2TITT LNCIS2TES TNET ThE CSInTITi £CULTTenT capsured ~orve
tman LIT% zI tne VCCs. SeveT. Ix. 0, . I. The Geovernmrens
sTipulztes 2t trial, ncwever, tnhat ctreazer <han 1103 caprure

388 smT Tin 2C0SUT Ln oTaw “ava Tr. C28 Tt any event, az “ases
zo-e I tn2 concerns wWere ccocnveves tTo InTICrY:! Mr. Smith -asc:oii::

wmas sne rzTTIT wWas revised =T ¢

4]

Tect such rrecliems as EnTrocy's

[¢)

failire2 ts zuttract the weight of the containers .sed when

-easurins =ne amount cf .accuer ceing applied. Tz, 2%2-83. h

Tepcrt was ccrrected without serunning the tests, anc the final

mever .nz.c:ited =0 Zorden that there was any further pretlem wich
the s=acx 8%, Tz, 13%, vetr the Government's papers indicate that

ZPA still :snsiders the stack test cesults unacceptable. Gove.

in the =eantine, otner trcblems haé develcped with the
soncs2l squipment. 3orden‘s ceccrés indicate that the afterburrer
va$ =0t =Terating most of <he tize Seginning April 12, 1985. Gov:.
Ex. 23. The aftercurner system vas shut down on April 17, 1988
because vitrational problems had caused insulation fragments to be

-Page 1l2-
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s.me =2 zrefacrictate anc Ze.ilver tne reguired replacement
aguiITent, Ine Ieralr weIX was scheculed ISr tne Memor:ai Cav
«@eCe8™Z, I Tne aftercyurner “enT aCK On stream cn May <8, .328%,
ced. Ix. 7 Flant manacer Larrow Sparxs =wsic Fucsi on Cewcher L3,
D337, szwewsD, toot Josodzn ovastzs Stz ek hRolliisy weasxens tagzsuss
1= szuls nct nave zifsrced =z snut dewn its preducstaisn Lia
Lomeciate. T repalr the aftercurmer if it wanted T2 honor rar:cus

n:ractiai cpligations. Sove., Zx. 3:

!
A
L)
.I

)

3
.l
[

[}

'
(1]
4 ]
[}
0.
o
[
-
W
(3]
(3]
0

Tr. TI-Ts.

2ltheugn 3orden's cecerds indicate that after May 29, .58%
tne :lzarzurner crerated withsut orsblems except 9T <wo days,
35rzzn Lz_oiced Ln ogusmiTTinT Lte sppiicaticon ISt 2 Cerc:ificate <t
ccerzzz  ITI! fzr zeveral montns., Jantk testiflied at Ifisst chat
Sgrsen 12 o cecause Lt Ceileved :éc wouid reot issue a CTC uns:il
ZF2 f2z zzgrsoved tThe Stack test Tesults, Sut Janik then admiztcted

tnat 3crzer apparently force: to submat the application.

2orcen apparentiy was reminded at the Cctober 29, .38¢
meez:ns vits ZPA. Govr. Ix. 3. On November .3, 1985, Borden
cegcestac : DEC inspectisn cf the facility so that a CT0 ccoculd te
cczained. cef. Ix. 22. <°n Jecemoer 3, 1985, Zorden submitted ::s
appiicatzzn for a €T0. <Cef. Ix. 23. DEC periormed a field
assecs:=n sf <he plant :in conneczion with the CTO applicatien.
Govt. =x. it. 3orden's cperating logs (which were required to be

Xept inder the terms of the Permit to Construct) indicated to DEC

.-Page 13-



3

tnat tnhe ziant had teen I z:Impliince as ¢f Cune 1, 13BY. et

~eanz.Te, tRe JIC CTcnsent Ircer nac teen renegctiited con January f.

328 SowT. IX. o), anc o otne same Zay, 3crden nag sgic sime
fazillty w2 <-E Feocs.
S-32UEEIN
> zonsent Zecree .s =c se censtrued fcr snizrcement
surTcses &s : contTract., nited Sttaces v, [TT Ccontinental Sakins
Ss.. 420 T.3. 223, 238 "Ll37%). A District Judge shculd not take it

<pen nimsell <o modify the zerms cof a settlement Zecree, nor sheuld

Lsate L. any targain:ing Scr better terms. Tait: v,

T-e=.23. Tam¢, 810 F7.28 232, adv., Sh. at .24 34 Ciz. .987::
L}

Fl.o=er -, TNemyz2l Sank, 362 T, 72 224, 482 =, . ¢ Ciz. 1382..

S2fz2r2nT2 L3 =s ze =aid s <me tlizin meaning ¢l zhe consent Zecrss

inz 2=z, .sage cf ne terms selected. 2erszer v, Heckler, 7L

T.oZ T2, 388 128 Ciz. .35t

Is chis case, Zorien zade rno effort until now tc modifly

:Z =he Cudcment = which it agreed in _%84., It ncw seexs
reiz2f Issa zhe Cudgment's tenaity provisions under Fed. R. Civ. 7,
30(=.:(8) -n <he interests of ‘ustice decause ci what it considers
S e “"sucstantiai compiliance” wvith the Judecment (in that it has
ceduced “'OC amissions to =ompiy with Part Z28). The Government
arcues =Sat substantial compiiance is not enough, citing the

unreported cecision of United States v. Perkiomen Vallev

Preservaticn Societv, No. 84-~1498 (760 P.2d 262) (3zd Cir.

-Page l4-



, -3BS), and Jnites States . Cisv ef

Y]

reidence, <92 T.

Susp. 30, %09 'D.R.I. L2B80). Zorden counters t=at in those cases.
.re =n.S case, inere was nc eviience cf Zeferzants' =ped faicn

#f2rc =z comply, and tnus tnere oIuld have been no “"susstancial

groenss Joo oaodllozazion ol apecillil Zedadly previsLons of :
scnsens -ucTment: Lo ail ¢ the cases cited by the parcz:es, it was
se:nz ra.z22 as a cefense TS atteZrts tO impose CIntempt sSancTions
Izz wiciazions ¢l zconsent orders, not to enforce specific penaity
grzvisiens. EZven £ "sucstantial compliance” can tce a basis fecro

mcz.ivinT <ne carcained-icr tenalt:es in a consent judement, I co

s.3ve 3orZen nas Cemenstrates "substantial cempliance” o

slzheuen Scrsen consicders the uléimate turpese ten.nd =z-ne

J.zzment <z nave teen <ne eiiminatisn of ha ts =he ecciogy, anc

cne Z:ver-ment cTnsaders the pusysse td have Teen to cause Sordien

2 :smzliyv owich the New 7srx SIP, the SJudgment "itself cannct e
2.3 T -"ive a3 purpcse: cTather tne parties have purposes,

seneraily :pposed %o each other, and the resultant decree embodies
as ~ucn =$ those Cpposinc furposes as the respective parties have

sse zsarzi:ning power and skill tc achieve.' lcecal VNo. %3 v. Clitv

28 Claveiand, .06 £.C%. 3063, 076 (1986), guoting United States .

Aroour ; -s,, <02 U.S. 373, 68l-82 (1971). The scope of a consent

deccee must be discerned within its four corners, not by reference
ts what m:ght satisfy the purposes of one of the parties to it.

-Page 15~



- > P X - * - - e mm L P - - - - . - ve -
Ticef_ SntTers _cSCa. .n-< S. .T248 v, Seoees, 367 U.S. sl .

20§ 3.Ct. <576, 2586 (1%B4). Zvery single pAracrapn cf -he

Scizment I wniCR VIClATIINE were suptect T stigulstesd cenajt.es
~a8 2 Taz2gTazn setting Isrin a comrliance Zate. YN mavser wnas
Scrien &I tne Geovernmment, ITtnsicers IC te the urttse o <nm:is
Sosisment, wm2tT tne JodsTment Iontains is a series cf Zates wicth

- - e
LAY -os s - -

izrment, Zcrden aveided tne surstantial cenaltiies with which it

~reatened at =he time., Zee Govet. Ix. 1, 32: JSudcrmens

[]

D
[ 7]
[}
[ ]
[ 2
]
(}}
o

v 7). 3y zeing ailcwed 2 celay ccmpiiance witll the Teguiations,
Scrsen nac :lready ceen Tewarded Ifcr not complying anc civen an

unfaiz advantage cver cempetitsrs Who had expended the resources =:

ccmpliy. 28 Gove. Ix. <4. Tncéer chese ciTcumstances, - see no
c233.5 T Tzliave Zgorden under Fuls: £0(B)(€) Zreom the Tenalizy
=z2visicn: 2 the Judement T WNicSh Sorcden acgreed. A defendanct wrn

~28 =oca.-3sd whe cenefits cf 3 consent Zecree ~- n0T *he .east 22

- wonw o .

‘“ni2n .3 wna terminaticn ol the litigaticn -- caanot then te

~ermi1z%ec = igncre such affirmative obligations as were imposed v
: g 3 L

ene spcree, Zercer . 3eckler, suctra, 771 ?.22 at 1568; see 2lsc.

Yiemaizer v, Yaker, 593 F.2d &8, 5§3-84 (24 Cir., .986); Wheeling-

Sicespurer Steel C2rp. v. Traternal Associaticn of Steel Yaulers,

28 L2889, 1274 (228 Ciz. 197%):; and Sell Teleotone

1
zabecazeries, cac. 7. Sughes Airerafe Co., 73 FRD 16, 31 (D. Zel.

1.

The Government argues in its motion papers that, under tre

- 16



sanguage ¢l I X2 ol tne J.dgment, Zorden is liacle for a setipulated
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e Jldement, and thus
smaz 1t ca2n fe lazle fcr as many as three separate violatiosns ‘cf

ce - 70 and VIZU en a given Zay., it the nearinT, the Governnens

ced Stcaces v, “etrex Chemical Zndustries, Inc.. 193 F. Supp.

es only ecance fer each separate day of viclation, no

tr
o
1
»
bt |
1]
[ 2]
[}
n

mat=2r =ow Tany separate viclat:cons occurred on that day.

I 32 nct -ead these cases asg broadly as cces Borden. I

Ce=rsv, :n:@: Tenalties Were Teirnc assessed under =ihe Clean Jater

319, n2t tnder 2 consent fudement. In hational

S-s2., s consent Zecree scecified that the ccmpany would not :ce

cera.:z2ec Z2r failure =2 meet emission limitaticns il it was also
ns cterz.ized fcr failure to meet CONSTIUCTION OF instaliation
scm2zulss: tnere .S no such provision Iin the Judgment here.
evertheless, - Seiieve it would e inappropriate in this
sase := -enalize Zorcden fzr more than one violation of the Judegmen:
% ity :ne day. Under ¢ XI cf the Judgment, zhe penalties are
assessed “for each day of ~on-compliance.”® I!_scplratc penalties
“ere =0 -e assessed for sach violation. the language of the
cuccment :=culd easily have reflected that fact. As noted earlier.

deference aust be gaid to the plain meaning of the Judgment and the

» oy



(498

aormai usage ©f tne terms seiectec. 3erzer . Heckxler, 771 T.3

t2¢ Cir. .285). Zven assuming that the language of =he

1885, 568
Sucgment 15 susceptiitle ¢l the Geovernment's lntergretation, a

srevision such 2s tals should be strictly censtrued

Jovernment, Secause eguity anc the law abher

Naz.cnal $teel Czrz., suvra, 67

-aram ww

-eaoe s

The Goverrment aileges tnhat 3orden viclated € VII cf the

Decree DY crerating its csating lines without the afterburner

of %1 days afzer Novemper ., .984. 3orden concedes that

cs2

ct
o

<he afterburner on those 31 days, >bu:z

coisn centinued withoue

roe,

(3]

!

-
- W

~a:ses a celense which also raises in connecticn with the

-oy

sres.atiang cf €€ 9 2orcden’s clained defense

ang V.

. .
. -
ce.dieg

; cudcment, vhich excuses any violatiecns cf

. « o« &Snly =€ the extent and for the duration that
secn failuse to coempiy with the requirements is
caused by an even: entizely beyond the centrol of
Zorcen. Zacreased scsts cr changed business
ssnditicns shail 2ot »e considered beyond Borden's
centzol . . .. The burden of proving that a .
failure to ccmply vith paragraphs 1V, V, or VIl is
axcused by this varaarapn shall rest with Borden.

Sorden ciai=s that the 2! Zays cf noncompliance are excusable

ehe unforeseeadle failure of Sorden's contractor (AFCe)

secause cf
t5 zrovide sroper equipment, ind unforeseeable technological

proslems.
~ne S1 days of nonccmpliance with ¢ ViI, and the failure

o meet %he deadlines in €Y IV and V, are not excusable because qf

R —



the f2cT that tle worx was ccne Sy a COntractcr cather shan by
2orien. When the stipulaticn was sicned and when =he Sudoment was
ercered, all Fariies knew =7at e wOork was to e 2sntracted cut:

Scraen hac aireacy entered .nTC 1S contract with AFCo, several
=cnans eariier, 7Yez ¢ VI ¢l the Judement states flatly =hat,
"fr.eszensiiility for ccmplliance with 6 NYCRR Far: 125 snail ces:

ecie.v wizn Zorden.” 3y eari.er sIntractilg ouUt tne .astailatich

of tne conirsl eguipment ©n a turnkey basis, 2orcden cannot aveid

.og raspcnsitillicy <nder =his Judcment or under federal and State
sciluzion control laws.
Sorcen cites <0 CFR § 66.21 in suppor: cf its argument

tha: 1TSS £oNCUCT wWas excusaple. At the time the Judgcment was

[ ]
..
[} ]

]
"w
[}
L]

-
.e

i»
[al

seczizn stated that an "inabilicy tc comply with the

'
"w
3]
"

(1]
"y
(1)
{

[ X

emenz cesulting from ceasons entisely teyond the

: :he owner or cgerater’ included

) The ver:fiatie ané unfcreseeable failucze of
ilstien contssi aquapzent and associated process
cipment =0 gericrm at reasonably anticipated
sesicn levels despite the kest efforts of the
source cwner cr cperater in designing, operating
:nd Maintaining the contsol and process equipment
=z other emissicn contrcl measures, provided that
such efforts were ceasonably calculated to achieve
:cepliance: or

'7) The completze inabilicy of a supplier cr
scntracear <o fusmish labor or materials nfecessary
<o achieve compiiance, provided the source owner
sz operator demonstrates:

i) That <he source owner ©r operator or an
affiliated entity in no manner sought, caused,
ancouraged or contributed to the inability: and

{§i) That the source owner or operator in no way
snduly delayed negotiation for needed equipment or
fuel supply or made unusual demands not typical in
-ts industry, or placed unﬁﬁ?al restrictions on

A N ¥



the suppiier, ¢z -e¢ayec wn any other Tanter < g
cdeiivery cf acocs or the cimpleticn of he
Jecessary constsuctien,

":;". : x." e

29,
o
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ecsnsmic Ceneflt reccgnized ty a non-cemplyine comzany when IFA

assesses 2 senaity L an acminlstrative preceeag:ins, aﬁc are qucses
ous I zsatext Ia this case.

I igree with the Government that 40 CT2 Fars 56 is
sappiicadpie In this context. ZIven :f Sorden's ceonduct could te
cens.sered excusable under 40 CTR Fart 66 (which I éo not telieve
¢ =avlé), it is unnecessary =S ¢c teyond the four corners cf the

;sTment in =his case ts cetermine that 3orcden's actions were not

saxcisazle., 4z, 33icth cf IZntoory testiflied tnat sreaxdowns cf

3
(1)

coi eguipment at <he cutset cf creraticnh are ne:irther
<hexTectai nST SUrpTising., T, I252-84, Mr. canik testified that,
$ AFCc rac ccrrected the rcct cause of the problems (i.e.. over-
“eating) sremptly, 3orden cculd have met the deadlines set Iorth in
tne Jucomenz. T, 164-55. The resccrd is replete with instances
wnen ;arzs of the contzol squipment failed and were replaced with
=cre “eat-cesistant ccmpornents. <-hese failures to install suictable
Zeat-resis=ant ccmponents at the cutset In a aigh-temperature
afzerzurzer, and the resuiting -Sreaxdowns, can hardly be consicderes
*:nfcreseeable technolog:cai protlems”’ beyond 3orden's control
whics would constitute an excuse under 4 XII of <he Judgment, nor
do they demonstrate the “complete ;nability of a. . . contractor
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LInisSn . . ., Taterials necessary 9 acnh:eve csmpliance . . . L°

In sners, I Zcrden wisnes =2 shifs respensitiliey ==
57Tz, .t cannct 2c g0 uncder tne terms of the Jucdsment. 2orden, -==
tFT-, .s rcespensiilie =2 IFS fzr compliance. AFCo's TesponsibioitY

2 3crsern .s ccverned Iy Lt3 Iontract with Zorden, and will te

oh 32zien hsse

Cnder ¢ XI 2 tne J.igment, the first 20 cdays cf operat:izcn
witasus e afterzurnier cesult In a penalty of $250 ver day, and
<~e cemain:ing 2l cays incur 2 tenalty of £500 per day, for a zotal

2% 313,200, Ia cempariscn TS the penalties under €% IV and VYV of

-8 J.icmenz, this senalty -s remarkably small. If, as Mr. Sparks
i.lz3zecly w2if Mr, Fucci, 3Zorden cfficials consciously cecifed oot

2z izwn the glant Isc alcerzurner repairs tecause it Tad

as

2mericts TS meet, This Tenaity s a smail price =9 pay fcrz oo
iecizl2n. lNeverzieliess, the cTarties agreed upen the approoriate
sera.z:2s, and it wouid e error for this Court tc cepart IzZom th
s2r23:n 12Tuck By =he parzies and recorded in the Judgment. Tais:

s, T:emicai 2ank, suora., 310 F.2d at , adv. Sh., at 1126,

iv.

*he Govern=ent =ext alleges that, uader ¢ IV cf the
s:ézment, Zorden was to have ceen in compliance with the emissicn
timizagisns of Tar: i:i8 by Cecember 1, 1984, CEC determined ha
3orien was not in compliance with Part 228 until June 1, 198S8.
Althougn 3orden claimsithaz DEC could have made a determination

-Page 21-



that Sorcen was i1 compliance as early as Novemper of 1984, Sorce:n
dié mot ceguest a compliance .nspeczisn unt:l November lg, 1285, a=

wnizn teint CEC macde the cdeterminatich that

orden had teen
scmp..ance ~cnths earlier. "This cefense will e adéressed :in
greater Zevwairl in Fart VIIT 3 this Tecisicn, telcw..

vevertheliess, as c.scusses 1n Part VI ¢f chis Ceciszicn. -t
appears znat 50 cays c¢f 3orcen’'s celay are excusaple, tSased ugen
ZFA's delay -n approving Borcen's ;roposgd Stack test precceel.
accszdiacly, the tenalty would zun from Canuvary 31!, 1985 {not
Cecemper -, 1.984) until May :Il, 1985. This 12l-day delay :in
cergliiance would result in S82,500 in penalties under <his

zarzgrapn <f the CJudgment.
Th-e Governzent ~ex: arcues that 3orden Iailed o ceomply
s. suscaragraph G, cecause It Zid not "complete assemply and

mgs3..3z22n of the ceatssi equirdent at the facility and commence

"

starzus” =y October 1, 1984. The Government points in particular

=2 .8 Sxn:>2t 6 {ia whica H4r. Canix stated on Cctober <, .984

==at, ia view of the necessary Tepairs to the cone damper, "3orden

w1.l mct 3ave truly 'cémplezed' the installation by Octeber .,
1234"°, ana =0 Government Sxhibit T {Borden's November 27, 984

letser Tenewing its reguest ISr an extension of the October 1

-

starsup cdacel.
The plain language of the Judgment, however., Tequires only

zhat startup have been “ccmmenced® by October 1, 1984. There is no



guestion that the contrtl equigment was instaliled by culy .6,
tha: Zcrcen “commenced”™ startupr cn ST akbout July .9, 1984
<==e ==nTTsi equighent .mmedlately cverneated and was snut cewn.

\lw .
mT. s

<fe~ ~e v.s.ted <he tlant cn Ccoiccer 17, 1384, Tz, 137-08.
slTmsugn tne technicfal grosliems cept the contrsl eguisment Srom

..Te == reep =he equirment crerating is the sucject cf crtiher

"
(K]
..
b

caczgragns =i the LecTe + 3udparagrapn G requices cnly =2a:z
=%e scuitment have ceen :installed and startup commenced by
Ceeccer L, -2B4. This Ccocurt must cencern itselfl with the Judements

as 2 wnCle, TesOoiving any ampicuity in a manner that "best accords

(1}
1}

e= =ne :zznse ci zhe -emainder =f <he centract." Tal .

Shg~.s:. ZIznmx, eozT2, 320 T.23 as , adv, Sh, at .34, suesine
Vas:c=:. Isu:zment lental t3, v. Feacgin, 228 F.22 TIF, TEz 13

icssrdingly, no penaities will te assessed under iis

7I.
*se Goverrment next argues that Fenalties should te
18ses52c icainst Zorden Ior failure to comply with € V,
itcsaragrapn ¥ of che Judgment, which Tequires 3orden to have

néucteq :tack =ests or otler serformance teSti ia the manner
agpraved v EPA by Yovemper 1, :384. Borden stipulated that =X
stacx test was not actually performed until Pebruary 12, 1985, but
tlanes the delay on EPA's delaying of the approval of the stack

-?a§¢ 23~



test prosccoi unt:il Cctoser 1D, (284, and IFA's consultant's
chanzes .o the test prewocel .o January, -98S.
“r. Fucci admiteed =nat, .o his experience, LT =20k

arny=nere IIihm tWC wWeeKS T TWO MCnTNS Cr TOre TC sSet Up a stack

tes: cnce IFR hac apprcved tne tesgt prezoccsi. T, 24-37, o zhis
c2ge, 7~ reculces Sorden T Sreviie a MInlTLn ©0F SWO weexs notize

0f =~e szackx test. Govt. IXx. .¢. Mr. Fucec: stated chat, if a
ceceoccl was totally cverhauled, -t cculd take more than =wo monza

-

nge the stacx test. I, 34-%87,

o
0
[ ]
"
"
[

1 4

Mr. Smith of Intsory szated that his company could have

<cne the stack test onh two weeks nctice, if it had the necessary
eguicment -eady. TI. 244, Xe stated that he received a copy of

cne Zgtecer i, _384 letter apprecving the protecel, Tr. 267, ané

12€ 11F Jompany agrarentiy ssuls have ccenducted the tests -

- e

Nevemzer. Ze stated that, -v Zecemper, he was setiing he

ecessar squicTent aside cn his cwn tecause he nad a feeiing zna:z

3crZen <as apout =c order =he tests. Tr, 165-566. Yet despite Mr,
can:x's =estimony that =he ccntssi equipment Tan fairly smoothly
fz2n Nevemcer, 1984 througn January, 1985 (Tr. 314-i7), Mr. Smizh

stazes cthat =0 one from 3orden asxed him to perform the tests un::il

sansary, .38S5. Or. 266.

csnsadering these Zacts, it is impossiltble to_att:ibu:c e
eatise seriod of -Sorden's cdelay =0 ZPA. I f£ind that it would have
taken appreximately cne month frem October 31, 1984 for Sorden ::
have arranged the stack tests. Add to this the six days of delay
necessitated by the EPA ccnsultant’s change in the 9rotocoi in
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N

canuary, -795, and ailowingy Zorien accitional time o reflect the
fact tnat tnese events ccTtursed Zuring the holiZay season when i

“ou.s nave reen cilffisult T arrange the zests, and I sgnelude omat

a2 Zelzv cf £5 days .s excusac.e under ¢ XII cf tne Ziicment tecause
2 IFA': Ze.zy. .

Ivsusing =nese €0 zavs, zorden was Still 32 Zavs tate :n
~avinT tne stack test cempleteg. The first 30 days of znat celav
wou.Z resu.lt . penalties ¢f £2850.00 per day, and the last .Z Zavs

500.20 per cay, for a toctal of
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The Governzent ~ext claizs that BSorden should be subject
~2s for I:s violaticns cf ¢ V, subparagraph I in failinc
1T :ne ctacx test cseulicts and in failing <o acoiieve
SSTT.LENCE W1Th Fars 223 Ty Cecemcer I, 1984.

sizheugn R zeccrs indizates that Borden sudmizted the
Tiil 215X cest cesults 5 Marcsh 26, 1985, zhe Government argues
1% .22 zagers that <he stack test cesults were unacceptable, and
2n43 wn3t wme viclaticn ¢f tais subparagraph contiaued until 2orden
3032 ine ‘acility on canuary ¢, 2986. This argument is belied by
the fact =23t SPA :ransmitted its comments on zhe stack test

atregy, #hich was able to submit -evised Stack est

(X
"
"
[N
[ ]

U
[7]
of
[}
(

cesulzs =n July 15, 1985 wizhout Raving to rerun the test. 2ef,

Ix. 3. ©The arzcument is Surcther delied by the fact that, at the

.hcar;aq. Z?A sought penalties under this subparagraph only until

Sume L, -38%, that is, the date by which DEC considered Borden to
-Page 25~
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e .& compliance wilh Fart 2<8. Zased on the evicence cefore re, -
£ that Zorden sucmittes sufficient stack test Tesults cn
Mazzsn 26, .28, Alihcugn revisicns fad o be made in the reper:s,

SUCh a nature that 3orden shouls me
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any reralcy Ior its celay in supmizsing =n2

s agéizizn =

sults, however, ZorZen still would cwe a penal:ty

sTacy tesT O

seycnd Marcn 16 Cecause suzraragrapn I also reguired it to be i

scmpiiance with Fart <48 oy Cecemper 2, 1984. DEC determined thacs
Scrsen was not in cempliance with Fart 228 until June 1, 198S.
Sxsusing 50 days cf delay due =0 ZPA's delay in approving the stack

«es: srctccsl, 3orcen's delay of .2<l days would rcesult in the same

sena.cy assessed under ¢ IV c¢f the Judgment, that s 582.500.3

The Government next arsues =hat 3oréen shoulé te penaii:ze:
snser Faraccapn YV, subraragrapn O for its failure te apply for a
fizcace to Cperate {CTC) by January 15, 1985. Although th
ac::al appiicatien form was not submitted until Cecember 3, 198%,
sef. ITx. .3, 3orden argues ..) that i: would have teen Iutile to

sus=iz an spplicaticn =z TEC, 2ecause DEC was waiting for EPA

agproval s =he stack zest -esuits, and (2) that 3orden had

ed ail the infcrmaticn necessary for DEC to have granted :ne

]
G
1)
™

15 t

o

. . . 4
er2ificate to Operate pricr <o canuary 15, 1985,

(&)

Mr. canix at first -estifisd that DEC would not have

gzanted the Certificate to Operate until after it had renegotiatec

:es own Csnsent Order with Sorden, and that DEC gersonnel had told

- w
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coers=:cn echieved . . . .7 Mr, Cavicé's testiTONY SUpports this

letzer: Nhe testifilea that e told Mr. Janik on June 19, 1984 that
the scurse snculd te :n nsrmal ogeraticn tefcre 3orden submitsed
«he zppiicatien fzr a CTC. T, 130, \Moreover, at the eonly DEC
mgzecz.cn Tetween the Installaticn of the aftercurner and Borien's
£il.ng ¢ its app.icatich ‘a rouvtine annual iaspection in Decemcer,
234.,, Mr. Cav:é ncted a preblem with a zroken collector hood.

Cef. Ix. I7. Mz, Zavié test:ified that this broken hood would
cszacly rnave prevented the issuance of a CTO. Tr, 199, 231- iz,

2t <as mace abundantly clear <o Zorden that zhe afterburner would
have =0 re cperating properly and inspected Lefcre a CTO could be
issued. Sove. Fx, 26; Def. Zx. 21.7

Zn additien, the imgortance of the certification required
in <ne 177 appiicaticsh shculd not be minimizcd.. Adithout this
cers:iizaz:icn, JEC cannot Xncw <nat the construction was complezed
sarzznce with the rermi: unless DEC Sisassemdbles the control
cicmenz. With the certification, DEC can hold 3orden :espdnsxhle
= lazer deveiops that the ccntrol equipment was not built i
acssssance with the permit.

Accordingly, I find that the materials submitted to CEC
suszuant 2 Paragrapn VI(A) of <he Judgment did not satisfy state
Teguicsaments for an application for a CT0 under Faragraph VI(J).
Mz, Canik testified that he was familiar with the CTO application
process, v, 368, and it is clear that Borden personnel knew JEC
insisted that the facility be operating normally before a CTO could
be issued. Once the control equipment was operating normally (as
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Mr. canik zestifiec .t was .o lovemper, .98d), 3orcen coulé have

cerz:%ied this to TDEC so that an inspection could hRave been

4 ]

screduled, the [LEC Consent Crcer renegotiated, and a CT0 :ssued.

unt:l Cecemper I, 198%. Unt:il .e did seo,

o

Bossen éid net do s
shere was nC way Zor DEC o cetermine that Borden had sat:sfied a.l

Lol
PL)

(14
o

e Fermit =s Censtruce.

[ T4

«he ~znéiticns
Zorcen aiso arcues that it is unfair zc genalize it ‘=t

mere saperwork delays, Siting Aspira of New York, Iac, v. 3card cf

Sducazion, 423 F. Supp. 647, 653-34 (S.D.N.Y. 1976). Aspira holds,
=2 tne ccntsary, that inapility to comply with a j‘udgment can e a
defense in a civil contempt proceeding, but it must be shown

categor:caily and in detail, "certainly not less where the

oblizat:zcns in guestion were accepted in a decree entered on

censent.” >3, at £54. CUnfcreournately, paperwork violaticns, like

sucs=ancive viclat:cns, can sometizes have dire ccnsegquences. fee.

e.s.. Zaviess Cgungy Fosdital . 3cwen, __ F.2d » No. 352407

* -y

1T7en Jirs. January 29, .987).

The real incongruity here is in the amount of the penalty
Zor <ais vioclaticn, vhen ccmrared to the $18,000.00 penalty for
actuailiy operating without an attcx?ﬁrno; for €1 days. Zven
assuming TEC would have awaited the stack test results before
issuing =he C7T0, and excusin§ =he first 60 days because of IPA's
delay :in approving the stack test protocol, 3orden was still 262
cays late in applying for she CTO, which would result in & penalty
of $43%,000.00. Although this penalty would be large, it is the

penalty bargained for by the parties, and it would be error for the



Cours to interpret Itle Jucdcment in a manner that ceparts from the

arcain sStruck Ly the parties. Taizt v, Chemical Bank, gupra, 81C

F.23 at » Adv. Sh. at 1126, Perhaps in the final analysis,
<he _arge penality Icr this "raperwork" viclaticon and zhe small

fcr <he "surstant:ve' violation of ® VIiI cifser each

cenal:y

Pk el B
vto-e- .

CONCLUSION

ZFA and Sorcden strucx a bargain, and under the language c:
cnat ztapuiation, the follcwing penalties would be appropriate:

$82,800 in penaities for violation of Paragraph

v
No penalty for any viclation of Paragraph VI(G):

$13,5CC.00 in penalties for violation of

Paragraph VIE); .
$82,%00.00 in penalties for viclaticn of

Paragraph VI(I);
$43%,000.00 =a penalties for violaticen of

Paragraph ViJi;
$18,000.00 in penalties for viclatien of

Paragrapn VIZI.

€ty
. o

=3 woove, however, the viclaticns of <he separate paragrapns

ec

b T
"]

s=e C.ccment are treated simply as a single vioclations of =x

14 ])

=

siégment :5n any given day. These viclations would include

viciatacns of § VII on November 3, 4, 21, and 27, and December

cC-:l, .984, and Canvary 2, 3, 4, 17, and 21, 1985, and then extenc

298S until Jecember 2, 198%. These 318 days cf

Accordingly,

Iz2= Canuary 31,
vaciation Tesult in a single penalty of $545,000.
ZPA's =ot:cn to enforce the Judgment is granted and penalties are

assessed against Borden in a total amount of ssds.ooo.oo. BSorden'’s

cross-motion for relief from the penalty provisions of the Judgment

oBane e




is cenied.
ALL OF TXE ABOVE S SO ORDERED.

CMJ//
/7,
‘ 1CHAEL T-L-
.nz*ea °tates .zStr.c: .-cce

SATEC: Rocnester, lew Yerk.,
varen /. -987.
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TOOTNCTES

1, Ia its moticn cacers., EPA also sought zayment of a $20,000.00
penaity uncder @ XIII of the Judgment. In .ts reply papers, Borden
sucmizted greof shat the $20,000.C00 had been timely paid =o EPA
already. A~ccorcdingly, EPA stipulated pricr tc¢ the hearing cn thi

matzer that =he $20,00C.00 had been paid.

. 2. Faragraph XV states that

Cefencant ackacwledges that plaintiff has advised it of the
provasicns of Sect:ion 120 of the Clean Air Act, 42 U.S.C. § 7420,
and =he cegulaticns promulgated thereunder, 40 CFR Part 66 (45 Fes.
Reg. 0086, et 3eg.), relating to the mandatory payment of -
nonccmpliance penaities by major air pollution sources violating
certain applicable emissions limitations. This acknowledgement
does rot cepresent an admission by defendant of any liability for
such noncempliance penalties. : :

3. At =he hearing, 3orden also cbjected to the assessment of
penait:.es teyond January, 1985, claiming that the Goverament sougat
no genalt:.es beyond that date in its motion papers. 7Tr. 8l1. Yet
Page 6 of =he Government's motion papers stated that penalties
imszially were sougnt until January 9, 1986.

4. At =ne hearing of this matter, 3orden alsc cbjected to the
imposizicn of penalties for this vioclation beyond August 1, 1988,
arguing that the Government had only sought penalties to that caze
in .:s mot.on papers. Tr. 83. The Government motion papers
indicate zhat the August 1, 1985 date apparently vas supplied to
the Government by DEC;: there was no indication at the hearing of
any cther =>asis for that particular date. DBecauss the use of that
sate coes ot appear to be the fault of the Government, and because
it i3 clsar from the record that the application was not submitted

-t =

unt:l Cecember 1, 1985, penalties will be assessed through Decembder
3, 2985,

5, There is no question that the ze-negotiation of the DEC Consent
Order vas a precendition for issuance of the CTO. See Gove.
Tx. 29, € 1. Rehidit 29 makes it clear that the modification vas
Seing negotiated as of March 2, 1984, DEC engineer David testified
that Borden had DEC's draft of the propossd modification butr did
not sign it, Tr. 239, and Government Exhibit 27 indicates that, as
of Canuary 196%, Derden told DEC that Jorfian was decliaing to
executa the modification pending resolutibn of its dispute with BPA
over deadlines for the afterburner. Thus, the mere fasilure to
renegotiate the DEC Consent Ori;r (1g?eh was accomplished in about
- ‘q. -




a renth, once EBorcen applied fcr a CTD) appeadrs =3 be Borden's
sauiz, Tather than h fault of CEC or EPA.

apars fzom MI. sarik's sestizcny that the failure to apply fcc
e CTO wWas an cversigit, n.s testimony that no one at EFA ever
14 Sorden that -ne STacCKk =eSt Tesults were urnacceptable (Tr. 2II.
les Ecrien's argument tiat it il await:ing EFA approval cf =-e
-¢ -=est results refore apglyine fcr tie ce2.

at
<

S AR

8
K3
s

L. B )

i
2

-, If zczien rac cemempered o apply for zhe CTo afcer the stacx
-gg> Tesu.tS were sucmitted oo Marsn, 2385, Mr. cavid testafied
-~az CEC "may cr =ay not nave teen able to issue a Cerzificate =°
Cperate, "’ althougn the subseqguent cperational prcolems would have
~3csed CEC to not feel "comfortable with having issued ie.” TrT.
136. As ncted eariler, 3orcen might have been aple to cbtain =
cT2 even :f it had applied tefore the stack test Tesults were
supmitted, if it had ¢u1f£i1Ted ail the other conditions of the
sermat o Construct (which included, intel alia, rsnegotiation of
sorzen's Consent Order with DEC). Tr. 43i. iven the many
cenditicns of the Permit, it is iapossible for this Court to
Getermire in hindsight when 3EC would have approved Borden's

appiicaticn: the oniy way for Borden to have obtained such a

. dererminaticn was for Sorden to submit its application (which iz

¢ié not <o until ~ecember 3, 1985}, undergo an inspection, and sich
-~e DEC's modified Consent Order. Mr. canik did not dispute thas
.= .s CEC which must make the cdetermination whether Borden .S

enc-=led =z a C=C. e, 368-59.

-Page 3é&-




U.S. Department of Justice

90-7-1-390

\,_./

Washingion, DC. 20530
Augusq 21, 1950

BY TELEFAX

Michael A. Cyphert, Esquire
Thompson, Hine and Flory

1100 National City Bank Building
629 Euclid Avenue

Cleveland, Ohio 44114-3070

Re: United States v. Master Metals, Inc.
vi -87=

Dear Mr. Cyphert:

This letter follows up on my recent reguests for a copy of

' the draft report on the environmental risk assessment that wvas

conducted at the Master Mstals facility at the recuest of an
insurance company from whom Master Metals applied for insurance.
The May 29, 1990 draft report by Marcus Jones frem Environmental
Strategies Corp. is referred to in your client’s monthly report
to EPA for the period from June 17 - July 17, 19%0.

Pursuant to Sasction VII.E.1l - 5 of the Consent Decree in
this action, the draft report should have been supplied to the
United States by your client with the referenced monthly report,
as part of the company’s attempt to demonstrate its efforts to
obtain liability insurance coverage required under the Decree.

As you are aware, during the week of July 30, 1990, I
reguested that you arrange for your client to provide the United
States a copy of that report. You indicated that you would
contact your client, whom you expected would provide a copy in
the near future. I did not receive a copy of the report and,
during the week of August 13, 1990, called you again to inquire.
You informed me that you had sought the document from your
client, who notified you that a final report had not yet been
issued. I responded by requesting a copy of the report even if
it was in draft form. You agreed to again confer with your
client and attempt to have a copy of the report provided.

To date I have not been provided a copy of the report.

Oon August 17, EPA inspector Catherine McCord performed a
follow-up inspection of the Master Metals facility, at which time
she asked Tom Helms, plant superintendent, to request that Nr.
Mickey telefax a copy of the risk assessment report to her.

Nr. Helmes agreed to relay the request to Mr. Mickey. Ms. McCord
has not received a copy of the report.

EHIBIT 2




While we appreciate your efforts thus far in attempting to
arrange to get this document to us, we note that the fact we have
not received it suggests that your client has not demonstrated
that it exercised best efforts to obtain liability insurance as

required under the Decree.

Sincerely,

Acting Assistant Attorney General
Environment and Natural Resources
Division

o Bl Restrd

Barbara Rogers, Attorney
Environmental Enforcement Section
(202) 514-4113
cc: Arthur Harris
Stuart Hersh
Catherine McCord




